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Asbestos liabilities have driven six more companies in 
the United States to file bankruptcy petitions since the 
beginning of 2020: ON Marine Services Co. LLC, Pad-
dock Enterprises, LLC, DBMP LLC, Aldrich Pump 
LLC/Murray Boiler LLC, Garrett Motion Inc., and 
Cyprus Mines Corporation. The new petitions add ad-
ditional chapters to the lengthy story that continues to 
be the asbestos litigation machine. To date, there have 
been over 130 asbestos-related bankruptcies.

Many of the companies that have declared bank-
ruptcy due, at least in part, to asbestos-related li-
abilities have created trusts to pay for alleged harms 
caused by exposure to their products. Approximately 
sixty bankruptcy trusts are presently in operation, 

and claimants today typically file claims with numer-
ous trusts for alleged harms caused by the bankrupt 
companies’ asbestos products. Because of the way the 
bankruptcy trusts are set up and operate—primarily 
by attorneys who represent asbestos plaintiffs—those 
same attorneys have been able to litigate cases against 
new or formerly peripheral asbestos defendants with-
out accounting for the trust entities’ responsibility 

for causing their clients’ injuries or the amounts their 
clients recover from the trusts. This has resulted in 
duplicative recoveries for plaintiffs—and their attor-
neys—and forces the current generation of asbestos 
defendants to bear costs far out of proportion to their 
share of responsibility. While some jurisdictions have 
acted to address those abuses of the tort system, they 
persist in most states, draining the resources of defen-
dants and forcing some companies to file bankruptcy.

I.	 How the Bankruptcy Trust System 
Evolved

Back in the 1980s, asbestos manufacturing giant 
Johns-Manville Corporation entered bankruptcy 
and pioneered what was then a “radical new use of 
bankruptcy law.” Manville sought to establish and 
fund a qualified settlement trust that would pay both 
current claimants and also future asbestos claimants 
that were exposed to Manville products and may seek 
compensation for their injuries over the next several 
decades. In 1994, Congress amended Section 524 of 
the Bankruptcy Code to add a new subsection that 
offered the “Manville solution” to other companies 
similarly burdened with asbestos liabilities. By 2002, 
virtually every major producer of asbestos products 
had availed itself of that opportunity. 

While the trust mechanism established by Bank-
ruptcy Code § 524(g), on its face, may appear to en-
vision an objectively neutral process of compensating 
injured claimants, the implementation of the statute 
has been anything but neutral. A landmark study of 
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asbestos bankruptcy trusts by RAND showed that a 
disproportionate number of key trust personnel posi-
tions were filled by plaintiff attorneys. A more recent 
analysis revealed that the top five asbestos plaintiff 
firms had “significantly increased” their membership 
on Trust Advisory Committees since the RAND 
study. As one commentator explains:

The dynamics of the bankruptcy process 
tend to lead to trust agreements and 
TDPs [Trust Distribution Procedures] 
that are largely written by counsel for 
the asbestos claimants themselves. Af-
ter the debtor and competing creditor 
constituencies reach agreement with the 
asbestos creditors on the broad terms of 
the division of the assets of the debtor’s 
financial estate, there is little incentive 
for them to become involved in deciding 
how asbestos claimants choose to divide 
their own piece of the economic pie. * * *

 The asbestos claimants and their contin-
gency-fee attorneys have a strong incen-
tive to design “user-friendly” TDPs that 
easily dispense funds in order to permit 
claimants to withdraw as much money 
as possible from the trusts as quickly 
as possible. Moreover, the selection of 
the trustees and members of the trust 
advisory committees (TACs) that over-
see the operation of the trusts is heavily 
influenced, if not controlled outright, by 
counsel for the asbestos claimants.

In some instances, multiple bankruptcy trusts are 
administered by the same claims processing company, 
and, as a result, this consolidation has streamlined the 
process of submitting claims to multiple trusts at the 
same time. In addition, most bankruptcy trusts do 
not limit the ability of plaintiffs’ attorneys to recoup 
their normal contingency fee percentage from trust 
payments despite the administrative nature of the 
claim submission process.

II.	 The Tort System Has Become Dysfunc-
tional in Asbestos Litigation

States have different mechanisms for apportioning 
liability when more than one party is responsible 
for causing injury. A few states have joint liability, 

which means that plaintiffs can collect their full dam-
ages from any responsible party, who can then seek 
contribution from other responsible parties. In other 
states liability is several, meaning that a defendant can 
only be held liable for that portion of the damages 
for which it is responsible. Other states apply joint 
liability in some situations and not others, such as for 
economic damages but not noneconomic damages, 
or if the defendant’s level of fault is above a certain 
threshold (e.g., above 50% at fault.). Some states ap-
ply a combination of both approaches. Other varia-
tions exist
In order for any apportionment method to work 
fairly, a defendant needs to be able to develop a com-
plete factual record of causation and responsibility. 
Consequently, it is imperative for a solvent asbestos 
defendant to be able to require the plaintiff to pro-
vide accurate and complete information about all the 
bankruptcy trust claims the plaintiff has filed or is 
eligible to file.

In a world where accurate and complete disclosures 
are made, bankruptcy trust claim information could 
be used to facilitate the resolution of tort claims in a 
timely and cost efficient manner. Asbestos litigation, 
for the most part, has been the opposite of such a 
world. Plaintiffs and their attorneys have acted in the 
ways described below to conceal their exposures to the 
products of the trust entities from defendants in the 
tort system, and thereby to foster a system rife with 
unfair allocations of responsibility, double recoveries 
and excessive costs.

A.	 Lack of transparency: From Conceal-
ment to Misrepresentation

One unintended and particularly pernicious impact 
of the creation of bankruptcy trusts is to cloak those 
claims in secrecy. Trust distribution procedures 
(“TDPs”) typically provide that claimants’ trust claim 
submissions are confidential settlement communica-
tions that cannot be disclosed except pursuant to a 
subpoena issued by the bankruptcy court presiding 
over the case. Thereafter, when solvent defendants 
in asbestos cases seek discovery of the submissions, 
they are met with objections under rules of evidence 
that typically prohibit communications and other 
information relating to compromise offers and ne-
gotiations from being admitted to “prove or disprove 
the validity or amount of a disputed claim[.]” In 
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most states, a claim filed with a bankruptcy trust is 
not an offer to compromise since the plaintiffs’ sole 
legal remedy for their claims against bankrupt defen-
dants is to submit their claims to the administrative 
processes of the bankruptcy trusts. Plaintiffs do not 
submit their claims to the trusts as an alternative to 
existing legal rights to file suits against the bankrupt 
defendants. They have no choice but to submit their 
claims to the trusts’ administrative processes and to 
follow the trusts’ procedures for pursing their claims.

B.	 “Strategic” Timing of Filing Claims

Another common feature of asbestos trusts is to per-
mit claimants to delay filing trust claims until several 
years after asbestos related disease has been diagnosed, 
because “most asbestos trusts have a three year statute 
of limitations from diagnosis to trust claim filing that 
allows a window for tort recovery prior to trust claim 
filing.” Thus, claimants and their attorneys are em-
powered to file suit against solvent defendants to ob-
tain such recoveries; and, when asked in discovery in 
those lawsuits to disclose trust claims, to respond that 
there are none to disclose. Alternatively, claimants 
may file and then defer trust claims, during which 
time the statute of limitations is tolled. Either way, 
after obtaining recovery by judgment or settlement 
against solvent defendants, claimants can proceed to 
recover on claims with trusts—often multiple trusts. 
This conduct occurs regularly and is well-document-
ed, such as in studies of Philadelphia and Newport 
News, Virginia.

C.	 Changing Filing Patterns Caused By 
Asbestos Bankruptcies

The Philadelphia study and another conducted by 
RAND in 2015 demonstrate that, after an asbestos 
manufacturer files bankruptcy, the number of law-
suits wherein its products are identified by plain-
tiffs as sources of their asbestos exposures declines 
markedly from what the number was before the 
bankruptcy. As the Philadelphia study notes, the 
explanation for the findings is inherent in the “dual 
compensation system” that asbestos bankruptcy 
trusts have created.

Thus, concealing evidence regarding the bankrupt 
entities goes hand in hand with other tactics used 
to prevent defendants—and consequently, factfind-
ers—from learning the truth about high dose asbestos 

exposures those plaintiffs received from the products 
of trust entities.

III.	 The Garlock Bankruptcy: A Game Changer
The event that forced authorities to finally confront 
the reality of abusive asbestos trust claim prac-
tices was a 2014 decision by U.S. Bankruptcy Judge 
George Hodges in In re Garlock Sealing Technolo-
gies, LLC. Garlock has been described as “a stunning 
exposé of the breadth of the practice of withhold-
ing exposure evidence concerning the products of 
bankrupt entities.” That exposé “clear[ed] the fog 
and document[ed] what appear[ed] to be a pattern of 
self-dealing and double-dipping in both the civil tort 
system and bankruptcy trust resources for recovery by 
some asbestos plaintiffs’ firms,” causing “courts, com-
mentators, and other interested parties” across the 
country to take note.

IV.	 The Abusive Practices Revealed in Garlock 
Are Systemic and Ongoing

The evidence on which the Garlock decision was 
based, though under seal at the time the decision was 
issued, was subsequently made public. Statistical stud-
ies of the thousands of cases the record encompassed 
revealed that the “systemic practice” of withholding 
exposure evidence “was not isolated to Garlock and 
likely prejudiced any defendant who settled or paid 
a judgment in an asbestos case when trust exposure 
evidence was concealed.”

Indeed, the informational brief accompanying 
Bestwall LLC’s 2017 bankruptcy filing recounts a 
history much like Garlock’s. Bestwall, an affiliate 
of Georgia-Pacific, LLC, described instances where 
“asbestos plaintiffs, at a minimum, inconsistently 
and selectively disclosed exposure evidence to sup-
port or strengthen their cases against non-bankrupt 
companies.”

The recent bankruptcy filings also highlight 
another “systemic practice” of asbestos plaintiff 
attorneys which, while distinct from the issues 
regarding the bankruptcy trusts, likewise operates 
to drain resources from productive businesses and 
threatens to drive more of them into bankruptcy: 
the naming of scores of asbestos defendants by 
some plaintiff attorneys without proof that their 
clients were exposed to asbestos connected to 
those companies.
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V.	 Fixing the Disconnect Between the Tort 
and Trust Systems

A.	 State Legislation

In 2013, Ohio became the first state to enact legislation 
to allow “the tort system to properly account for all of a 
plaintiff’s sources of exposure to asbestos and compensa-
tion.”. Presently, 16 states—Alabama, Arizona, Iowa, 
Kansas, Michigan, Mississippi, North Carolina, North 
Dakota, Ohio, Oklahoma, South Dakota, Tennessee, 
Texas, Utah, West Virginia, and Wisconsin—have en-
acted asbestos trust transparency laws.

In addition to trust transparency reform, Iowa en-
acted first-of-its-kind legislation in 2020 to address 
over-naming in asbestos lawsuits. The legislation re-
quires asbestos plaintiffs to provide a sworn informa-
tion form with the initial complaint with supporting 
documentation disclosing the evidence that provides 
the basis for each claim against each defendant.

B.	 Judicial Developments

Inasmuch as the Garlock decision “provide[d] defen-
dants with tangible evidence of the problems caused 
by the lack of transparency between the asbestos 
bankruptcy trust and tort systems[,]” it resulted in 
“modification of CMOs [case management orders], 
and orders and opinions handed down by judges 
across the country” seeking to address and combat 
those problems.

However, progress on the judicial front has not been 
uniform or consistent. For example, the Pennsylvania 
Supreme Court’s 2020 decision in Roverano v. John 
Crane, Inc., might be said to take one step forward 
and one step back with respect to preventing plain-
tiffs whose injuries have been compensated in the 
bankruptcy trust system from pursuing duplicative 
recoveries from solvent defendants in the tort system.

The Roverano court considered two issues under the 
Pennsylvania Fair Share Act: (1) whether the Act’s 
provision for apportioning liability by share of fault 
applies in an asbestos product liability case; and (2) 
whether the Act’s provision for apportioning liability 
to a nonparty who has entered into a release with 
the plaintiff applies to an asbestos bankruptcy trust. 
With respect to the latter issue, the court affirmed the 
intermediate appellate court’s holding that the Fair 

Share Act permits a jury to consider the liability of a 
bankruptcy trust that has entered into a release with 
the plaintiff. But with respect to the former issue, 
the court reversed the lower court’s determination 
that liability in a strict liability asbestos case could be 
apportioned by share of fault, holding that it must 
instead be apportioned by equal shares.

C.	 Pushback by the Asbestos Plaintiff Bar

Asbestos litigation reform efforts have been 
strongly opposed by lawyers who represent asbestos 
plaintiffs. At the outset, plaintiffs’ lawyers “denied 
that any problem existed, dismissing the experi-
ences of Garlock and other asbestos defendants 
as anecdotal and unrepresentative.” But “[a]s the 
evidence mounted, plaintiffs’ attorneys changed 
their strategy and developed more targeted and 
nuanced opposition to reform. Primary among the 
opposition talking points has been that mandating 
trust disclosures before a civil trial begins delays 
compensation to needy plaintiffs and gives defen-
dants too much control over the pace and extent of 
compensation.”

The truth is that there are delays today with regard to 
plaintiff compensation because plaintiffs’ attorneys 
routinely delay the filing of trust claims while tort 
cases are pending. The result is that dying claimants 
may not obtain substantial trust recoveries while they 
are still alive. Trust transparency laws speed trust 
claim payments to claimants and may make asbestos 
tort litigation more efficient.

VI.	 The Progress That Remains To Be Made
The simple and common sense measures that 16 states 
have thus far enacted to curb the abuses of the bank-
ruptcy trust system need to become the law of all 50 
states. It is especially incumbent upon the legislatures 
of states where asbestos litigation is most highly con-
centrated—including California, New York, New Jer-
sey, Pennsylvania, Illinois, Washington, and Florida, 
among others—to enact those measures. Legislative 
initiatives that have been made in those states to date 
have failed to progress.

It is imperative that such initiatives continue to be 
made and that their proponents work to educate law-
makers and constituents about the systemic abuses of 
the bankruptcy trust system and the unjust burdens 
they impose.
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It is also critical at the “boots on the ground” level 
that asbestos defendants and their counsel enforce 
the lessons of Garlock in their own practices. As one 
practitioner elaborates, those efforts should include 
the following:

– 	“ask[ing] the right questions in pre-
deposition discovery, at depositions, at 
hearings, at pre-trial conferences, at trial, 
and even post-trial”;
– 	“[e]liciting bankruptcy trust discovery 
and claim submissions” in every case, 
thereby “forc[ing] plaintiffs to play by 
the rules and disclose the exposures and 
recoveries” in every case;

– 	“ensure they are asking for all available 
information about a trust claim, which 
may include past claims, current claims, 
deferred claims, and even notice of in-
tent to file a future claim”;

– 	in cases where plaintiffs refuse to pro-
vide trust information and/or authori-
zations for the release of trust records, 
“counter that refusal in court”; and 
in jurisdictions where plaintiffs “rou-
tinely fail to comply” with case man-
agement orders requiring disclosure, 
address those deficiencies “promptly 
and regularly”;

– 	in jurisdictions where courts update 
or amend their standard case manage-
ment orders, “seize the opportunity to 
educate the court on Garlock, bank-
ruptcy discovery, and how revisions to 
existing provisions will improve trust 
transparency”;

– 	use the relevant trust information “in 
the tort system to depict the entire ex-
posure, medical, causation and liability 
picture of each plaintiff[,]” including 
by “challenging a plaintiff ’s memory, 
providing alternate exposures, identify-
ing additional worksites, and showing 
alternative causations[,]” and bringing 
to light any other issues which “may re-

duce a defendant’s liability or prove that 
the injury was not in fact caused by the 
defendant being sued”;

– 	when possible, using trust information 
“to educate the court on available recov-
ery from trusts.”

Other examples of practices that asbestos defendants 
and their attorneys may wish to consider include: 
obtaining lists of bankruptcy trusts from which plain-
tiffs may be able to recover based on their work his-
tory; presenting plaintiffs at depositions with TDPs 
demonstrating the ability to recover from the trusts; 
showing plaintiffs and other product identification 
witnesses pictures of the products for which the trusts 
make payment; showing such witnesses transcripts of 
testimony in other cases that there was exposure to a 
given trust’s products while working at the same work 
site or for the same employer as the plaintiff in the 
same time frame, and asking the witness if the tes-
timony is accurate; and moving to compel the filing 
of all bankruptcy trust claims prior to the plaintiff’s 
deposition, explaining to the court that recovery from 
such trusts is available to the plaintiff, and the reasons 
that the timely filing of trust claims is necessary to 
present the full story to the ultimate factfinder.

By consistently applying these best practices, defen-
dants can achieve better results for themselves, col-
lectively work to educate the courts, and possibly even 
exercise some deterrent effect on the abusive practices 
by plaintiffs and their counsel.

Further, it remains incumbent upon the courts to 
apply the rules of tort law in asbestos cases with cog-
nizance of the realities of that unique species of litiga-
tion and the specific concerns it invokes.

Conclusion
While the years that have passed since the Garlock 
decision have cast a spotlight on the abusive practices 
endemic in asbestos litigation, some progress has been 
made to move the litigation in the direction of justice. 
Much more needs to be done. This article highlights 
the serious problems flowing from the disconnect 
between the tort and trust systems. It also calls on 
defense counsel to fully utilize the tools at their dis-
posal to obtain complete asbestos exposure histories 
from plaintiffs so that juries are not misled to impose 
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disproportionate liability on newer or formerly pe-
ripheral defendants for exposure and injuries caused 
by bankrupt former asbestos producers.
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