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SUMMARY JURY TRIAL PROCESS 7.111

or easily accessible with the actual authority to settle the case. Therefore, the
court’s ability to mandate participation is necessary to guarantee that settlement is
appropriately within reach of the parties.

D. Public Access to Summary Jury Trials
" Asnoted above, one of the attractions of a summary jury trial is the avoidance
of publicity for matters that may be sensitive to either party. While settlement
negotiations are generally entitled to privacy from the press, a trial is public and
fair game for reporting. Because the summary jury trial is part trial and part
settlement negotiations, questions have been raised regarding the public’s right to
have access to summary jury trials.

In Cincinnati Gas & Electric Co. v. General Electric Co., 854 F.2d 900 (6th Cir.
1988), cert. denied, 489 U.S. 1033 (1989), the Sixth Circuit upheld the trial court’s
order directing that the summary jury trial be kept confidential. In doing so, the
Sixth Circuit rejected the media’s claim of a First Amendment right of access to
summary jury trials. The Cincinnati Gas case originated as a construction and
breach of contract dispute between three Ohio utility companies and General
Electric Company. The federal district court directed the parties to engage in a
summary jury frial, with the explicit understanding that it would be kept
confidential. A two-week long summary jury trial produced a settlement.

Just prior to beginning the summary jury trial, several newspapers challenged the
confidentiality of the summary jury trial and sought access to the proceeding. The
trial court denied them access, and the summary jury trial was held privately in a
courtroom. Moreover, the trial court told the jurors not to discuss their delibera-
tions with anyone, and their names were kept secret.

In rejecting the media’s claim of a First Amendment right of access to summary
jury trials on appeal, the Sixth Circuit found, contrary to the contention of the
press, that summary jury trials are not like civil frials on the merits. Instead,
according to the Sixth Circuit, because of their nonbinding nature, summary jury
trials are more akin to traditional settlement procedures to which there is no public
right of access. The media had further asserted that the case merited press coverage
because of the important public issues involved. Disagreeing, the Sixth Circuit
viewed the complex dispute as one that likely would have clogged the court’s
docket if confidentiality had not been offered and maintained.

The Sixth Circuit reaffirmed its position in Cincinnati Gas that the press does
not have the right of access to a summary jury trial, See In re George Voinovich,
92 F.3d 383 (6th Cir. 1996). In this case, the district court ordered the parties to
participate in a summary jury trail. Relying on NLO, the defendants moved to
vacate the order on the ground a court may not compel participation in a summary
jury trial. The district court denied the defendants’ motion. The defendants then
agreed not to seek a mandamus to vacate the summary jury trial if the proceeding
would be closed to the public. Shortly thereafter, the Cincinnati Enquirer filed a
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Emphasizing that the parties voluntarily participated in the summary jury trial
the Seventh Cll:CUlt observed that plaintiff “chose to play the game and haviné
done so, must }lve by the rules.” Id. at 333. One of those rules accordin’g to the
Seventh qlTCll_lt, was that the “verdict would be kept ‘under \’Nraps.’ » Id. The
Seventh Circuit reasoned that any potential the summary jury trial process might
have as a settlement tool would be undermined if the participants failed to adhere
to _the basic strictures of the process. Citing Rule 408 of the Federal Rules of
Evidence, the Seventh Circuit stated that settlements, offers to settle, and
settlement negotiations are all inadmissible to prove liability. The Seventh Circuit
conc}uded that_ plaintiff’s attempt to refer to the results of the summary jury trial
was inappropriate.

The Sevent.h Circ'uit in Russell recognized the importance of confidentiality to
the summary jury trial process. Without it, the utility of the summary jury trial as
a settlement device is significantly undermined.

F. Courts’ Power to Summon Jurors for Summary Jury Trials

In the typical summary jury trial, the court impanels a jury from its regular group
of jurors who have been summoned under court process for trial duty. Typically
the jurors are not told the trial is nonbinding, at least until it is over. The ability of
the federal district courts to provide jurors to sit on a summary jury trial is critical

to the process.

Significantly, the federal district court in Hume v. M&C Management, 129
F.R.D. 506 (N.D. Ohio 1990), held that it lacked requisite authority to summon
jurors for summary jury trials. The Hume court considered its power under the Jury
Selection and Service Act of 1968, 28 U.S.C. § 1861 (1982), noting that the statute
only authorized courts to summon jurors to serve on advisory juries, grand juries,
or petit (trial) juries. The Hume court then inferred t1-1at it had no authority under
the Act to summon jurors for duty in summary jury trials. Accord United States v.
Exum, 748 F. Supp. 512 (N.D. Ohio 1990) (both the Hume and Exum opinions

were authored by Judge Battisti).

The court’s reasoning in Hume, while technically correct, seems unduly
racticality. If the act authorizes jurors for advisory jury
gful difference to summoning them for another form of

nonbinding jury service, albeit not labeled as an “advisory jury.”/13/ Congress has
date in the Judicial Improvements and Access to

recently expressed a clear mandate . _ X
Justice Act of 1988 for a wide variety of experimentation by trial courts to use
ir dockets. The mandate includes experimentation

A d clear the :
DR procedures an which may include penalties should a party reject

with court-ordered arbitration, k o .
a settlement but fail to improve that party’s position after a trial. Moreover, the

April 1990 report of the Federal Courts Study Committee strongly endorses the use
by federal district courts of alternative and supplemental techniques to resolve

cases and keep dockets current.

legalistic and pinched in p
service, there is no meanin
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