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LIABILITY SUITS1 

By 
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D. Alan Rud/in 
Brian J. Schneider 
Hunton & Wmiams 

INTRODUCTION 

The period immediately after the birth of the environmental 
movement nearly thirty years ago saw a proliferation of complex 
environmental statutes and detailed regulations targeting activities such 
as discharges into the nation's waters, emissions into the air, and the 
management and disposal of various hazardous wastes. Indeed, one 
well-respected environmental practitioner has described this blizzard of 
environmental laws and regulations as "eclipsing the tax code in legal 
and -technical complexity."2 Much as an afterthought, these statutes 
promote private enforcement through citizen suits, allowing individuals 
to recov~r enforcement costs such as legal fees.3 However, these statutes 
stop short of pennitting recovery for damages.• Thus, plaintiffs seeking 
to recover for injuries allegedly caused by their violation must tum to 
the traditional common law vehicles.' 

Tilis article focuses on the circumstance in which a plaintiff attempts 
to recover common law damages based on evidence of violations of 
these environmental statutes. Courts have adopted essentially three 
approaches in hearing these claims. The first is that evidence of a federal 
statute's violation constitutes a negligence per se claim. At the other 
end of the continuum a,e those cases that hold such a statutory violation 
cannot form any basis for a negligence action. The distinction made 
between these two extremes, discussed more fully below, is the extent to 
which Congressional intent should be considered. In the fonner instance, 
it is deemed irrelevant. In the latter, such intent is of conclusive 
importance. A third approach, not so much a compromise as a recognition 
of the function of these statutes and their regulation, construes such 
violations as "mere evidence," which can be considered by a jury in 
making its detennination of liability. 6 

This article proposes that the second approach, which denies 
negligence per se effect to federal environmental violations, is the more 
defensible position in light of both theory and practice. 

I. STATE LAW CONTROLS 

Initially, it should be emphasized that it is state Jaw, and not federal 
statutory law, that governs the question whether a violation of a federal 
environmental statute constitutes a negligence per se claim for damages. 
This is important because of the context in which these claims may arise. 
Consider, for example, an action in federal district court to recover some 
sort of environmental response costs which is accompanied by state Jaw 
claims for damages under traditional theories such as negligence, 
nuisance, or trespass. Both federal response costs and state damage 
claims are based on the same conduct. A federal district court, hearing 
the state law claims in diversity,7 must apply substantive state Jaw to 
those causes of action. 1 But are the states empowered to adopt federal 
statutory or regulatory standards as the duty of care owed in a state 
negligence claim? 

This question has been squarely answered by the Supreme Court in 
Merrell Dow Pharmaceuticals v. Thompson,' where the Court held°that 

a complaint alleging a violation 9f a federal statute as an element of a 
state cause of action does not state a claim "arising under the Constitution, 
laws, or treaties of the United States," when Congress has detennined 
that there should be no private, federal cause of action for the violation. 

Even though a plaintiff may not assert a private cause of action 
under a federal statute as a federal cause of action, that statute might 
nevertheless serve as a standard of conduct which, if breached, gives 
rise to an action for common law negligence.10 Indeed, absent some 
preemptive congressional action, the field is left open for states to apply 
whatever standard of care they choose.11 Because Congress has not seen 
fit to occupy the field with respect to environmental regulations, states 
have adopted one of three approaches to determining the effect offederal 
environmental regulations on state law claims. These approaches are 
discussed below. 

11. THE THREE STATE LAW APPROACHES 

A . . Federal Environmental Violations as Negligence Per Se 

In most jurisdictions, the violation of an applicable statutory or 
regulatory standard is negligence as a matter of Jaw. 12 A majority of 
American jurisdictions that base negligence per se claims upon violations 
of these Jaws have done so under the doctrine of "implied remedies," 
which existed at common law.13 

· Thus, in Bernbach v. Timex Corp., 14 the plaintiffs, owners of 
_residential property adjacent to a long-time manufacturing facility owned 
by the def end ant, brought a nineteen count complaint seeking response 
cost~ and damages under various common Jaw claims, including 
negligence per se.u In denying the defendant's motion to dismiss the 
negligence per se claim for violations of CERCLA and RCRA, the district 
court stated that, "Connecticut law does not require the legislature 
expressly to create a private cause of action in order for statutory duties 
to become superimposed on general duties of care."16 

Also in Armstrong v. Asbestos Defendants (BHC), 17 the plaintiff, 
who claimed to be suffering from mesothelioma as a result of asbestos 
exposure, sued several def en(jants under common law claims of 
negligence per se, based upon violations of the Clean Air Act. In 
remanding that case to the state court for Jack of jurisdiction, the district 
court opined that the plaintiff pleaded a "viable state Jaw tort claim" 
under California law which did not necessarily require the interpretation 
of federal law, even though federal law formed the basis of the claim.11 

Similarly, in Gill v. LDJ, 19 the defendant operated a rock quarry that 
discharged plwnes of silt into the plaintiff's pond through a spring located 
next to the quarry. When the plaintiffs were able to prove that the 
defendant had done so without a permit under the National Pollution 
Discharge Elimination System (''NPDES"), 20 the district court held that, 
under Washington state law, such emissions constituted a nuisance per 
se in that case. 21 
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B. Federal Environmental Violations Not Negligence Per Se 

The cases noted above rely on the common law notion of implied 
remedies as justification for the existence of a per se claim based upon 
statutory environmental violations. Other jurisdictions have confronted 
the same question and found no such implied common law claim to exist. 
Those courts reasoned that affinnative evidence of legislative intent, 
and not the mere enactment of a statute, is crucial to the existence of an 
implied remedy.22 For example, in Rodriguez v. American Cyanamid 
Co.,23 the district court held unavailable, under Arizona law, a negligence 
per se action under FIFRA. In so doing, the court noted a lack of 
congressional intent to create such a cause of action.24 

Similarly, in 323-343 $. 56"' St. Corp. v. Mobil Oil Corp.," the district 
court· addressed the availability of a claim of negligence per se based 
upon violations of certain RCRA regulations.26 In finding that no such 
claim existed, the court opined that RCRA was enacted for the purpose 
of protecting the public from water and soil contamination, not persons 
seeking to recover money damages. "None of the RCRA provisions 
indicate ·that the class of persons to be protected is any Jess broad than 
the entire population of the United States."21 Thus, allowing a negligence 
per se c;:laim to proceed under RCRA, when its very specific citizen suit 
provisions serve only to allow private plaintiffs to act as "private attorneys 
general," was held improper.21 · · 

The district court in Short v. Ultramar Diamond Shamrock. 29 which 
also confronted -a claim of negligence per se for violations of RCRA, 
employed nearly identical reasoning to that of the 323-343'£. 56"' SI. 
Corp. court. In holding that such a claim was not available under Kansas 
law, the court noted that evidence .of statutory violation alone is 
insufficient to establish negligence per se. Rather, a court must examine 
"whether the statute creates a duty to individuals, or conversely if the 
statute was enacted to protect the public at large."30 After concluding 
that RCRA was aimed at the latter, the court noted that to allow such a 
negligence per se claim to proceed would be nothing short of 
"bootstrapping" a cause of action for damages when no such relief.is 
provided under RCRA.31 . 

Finally, the Connecticut federal district court has, on two separate 
occasions, reconsidered the question of negligence per se claims based 
upon both RCRA and CERCLA violations, and bas held that neither is 
available under Conne~ticut state law, calling into question the continuing 
vitality of Bernbach. 32 . 

C. Violations as Mere Evidence of Liability 

The middle ground courts employ in toxic tort claims has been to 
consider negligence per se as something less than judicial adoption of 
the legislative standard of care. These courts, recognizing the inherent 
power of the federal government· to gather data for decision-making 
purposes, treat a violation of a statutory or administrative rule as evidence 
of negligence, rather than as a breach of the duty of care itself, leaving 
the jury free to reject or accept the legislative determination of what 
conduct is proper.33 Such was the holding of the court in Nutrasweet Co. 
v. X-L Engineering Corp.,34 where a defendant moved to dismiss that 
count of the complaint which aJJeged negligence per se for violations of 
RCRA, on the basis that such a private cause of action was not permitted 
under the statute. In denying the motion on that basis, the district court 
stated that, "RCRA is mere evidence, to be used at trial, which could 
establish to a jury or judge ... that the failure to meet RCRA requirements 
constitutes a breach of ... duty. "35 

lll. WHY PER SE NEGLIGENCE IS WRONG 

A. The Argument io Favor of Per Se Rec~very Disrespects the Role 
of Judge aod Jury 

In common law actions used by plaintiffs to remedy injuries caused 
by pollution, it is the reasonableness of a defendant's actions that is 
typically at issue. When no fixed standard of conduct exists, the 
reasonableness of those actions depends on many factors, including a 
balancing of the rights and responsibilities of the respective parties. The 
resulting uncertainty of such a scheme, in the eyes of some jurisdictions, 
renders common law actions inadequate to control various types of 
pollution. Thus, those jurisdictions that recognize per se causes of action 
for environmental violations believe that the judge's or jury's need to 
conduct such balancing has been supplanted by a legislative act. The 
elected officials, in essence, have done the balancing. 36 The problem 
with this approach is that it abrogates the power vested, by the common 
law, in the courts and juries.37 

B. Against Per Se Recovery: A Question of Policy 

As reflected in section II above, many federal courts that have 
addressed the issue of implied ·remedies have found that no such cause 
of action exists for statutory environmental violations: Unanimously 
citing a lack of express congressional intent to provide such private causes 
of action under the federal environmental statutes,31 these decisions all 
hold that plaintiffs seeking personal damages are not within the class of 
persons to be protected by the statutory scheme. 39 

As the Third Circuit has explained: 

Most formulations of the standards for implying a private 
cause of action center on the presence or absence of 
legislative intent to impose civil liability. In theory, at least, 
application of the negligence per se doctrine represents a 
judicial policy judgment independent of legislative intent 
with respect to the imposition of civil liability. Both however, 
address the question of whether the policy behind the 
legislative enactment will be appropriately served by using 
ii to impose and measure civil damage liability.40 

Thus, it would go against the expressed intentions of the legislature, 
and consequently, the policy considerations that supported the enactment 
of federal _environmental statutes,. to permit per se actions for viqlations 
of those statutes. Though Congress clearly had the rights of private 
citizens in mind when it drafted its environmental statutes, it nevertheless 
elected to protect those rights by way of existing common Jaw remedies, 
such as actions for negligence and nuisance.•• 

This approach, rejecting the availability of common Jaw claims for 
statutory violations, is also consistent with the Restatement approach. 
Section 288 provides in part that: 

The court will not adopt as the standard of conduct of a 
reasonable man the requirements of a legislative enactment 
or an administrative regulation whose purpose is found to 
be exclusively ... to secure to individuals the enjoyment of 
rights or privileges to which they are entitled only as members 
of the public.42 

Further expounding upon its meaning, the American Law Institute 's 
comments to clause (b) state that certain: 
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legislative enactments and regulations are intended only for utilization of the federal statutes in per se cases do so because allowing 
the purpose of securing to individuals the enjoyment of rights state causes of action premised on federal statutes that do not allow such 
and privileges to which they are entitled as members of the recovery would render the language, and more importantly the policy, of 
public, rather than for the purpose of protecting any those environmental statutes meaningless. The statutes do exactly as 
individual from hann ... in the ordinary case, . .. hann they were intended. They protect the publ~c and the environment. 
suffered by . .. an individual is not within the purpose of Moreover, this argument underestimates the power and flexibility 

· the provision, and the statute or regulation will not be taken of the common Jaw. Those claims remain the most enduring and effective 
to lay down a standard of conduct with respect to such means by which plaintiffs continue to redress their grievances. "Problems 
harm.•, · of statutes of limitations, causation, multiple defendants, expert proof: 

The strength of the decisions denying such common Jaw recovery is novel injuries, and case management have all been addressed individually 
more fully understood when considered in light of how these statutes are and collectively ... Common law courts are responding to concrete 
practically applied. A cause of action under the environmental regulatory problems by developing jurisprudence to deal with the unique features 
scheme is, for example, easier to bring and win because each is aimed at of toxic tort litigation."52 

protecting the environment, not any particular class of people. 44 To that 
end, the government entities charged with enviro_nmental compliance 
regularly enact standards of environmental protection based upon the 
best infonnation available to them. 

But that best available information may prove to be entirely 
incorrect.45 Moreover, those agencies establish their standards by 
exercising virtually unchallengeable judgment-46 and allowing certain 
''margins of safety," a euphemism for more stringent standards than the 
available evidence might suggest are necessary to achieve the object of 
the statutes. 47 Thus, a violation of such a standard, constructed to afford 
more protection than is usually necessary and not subject to direct scrutiny 
by the electorate, may not indicate ''unreasonable" behavior in tenns of 
health or environmental risks. Yet, its violation subjects a defendant to 
a fmding of negligence that cannot be refuted regardless of the inherent 
trustworthiness of the regulation, its consistency or lack thereof with 
Congressional intent, or on the reasonablen·ess of the conduct involved.41 

This diJemma is compounded when, under the opposing approach, 
a potentially liable party is _not allowed to confront this expert evidence 
under Federal Rule of Evidence 702 .or Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993). Thus, defense counsel is 
unable to seek a preliminary assessment of whether the reasoning or 
methodology used in establishing environmental standards are 
scientifically valid.49 This includes a determination of, among other 
things: (1) whether the theory or technique can be or has been tested; 
(2) whether it has been subjected to peer review and publication; (3) 
whether the technique has a high known or potential rate of error and 
whether there are standards controlling its operation; and (4) whether 
the theory or technique enjoys general acceptance within a relevant 
scientific community.'° 

C. The Response by Per Se Proponents and Why it Misses 
the Mark 

In response to these contentions,p~r se proponents might argue that 
such a construction of the environmental laws would lead to a pattern of 
protecting everyone and yet protecting no one. They might also argue 
that because public pollution control legislation was enacted to address 
the common Jaw's inability to force the technology necessary to reduce 
pollution to acceptable levels, such environmental regulations are 
extensions of the common law designed to address these problems from . 
a public perspective. 

This contention lacks logic and merit. Far from providing no remedy 
to plaintiffs for environmental hann, the major environmental statutes 
explicitly provide that nothing contained therein proscribes recovery for 
damages under traditional common Jaw claims. 51 The cases that reject 

D. The Alternative Approach 

As to the third or "mere evidence" approach to statutory violations, 
while less preferable to an outright state law prohibition on the use of 
environmental statutes in per se cases, such an approach at least allows 
a potential1y liable party to confront and refute the inherent 
trustworthiness of the regulatory scheme. In this respect, a defendant 
would presumably be allowed to challenge, under Daubert or comparable 
state rule, the use of administratively created standards and scientific 
data. Once the presentation of evidence is complete, these courts would 
instruct the jury that violation of such a·statute is evidence upon which a 
finding of negligence could be based." 

However, employment of this approach still ignores the fundamental 
rule espoused by the Supreme Court that a court will not imply a private 
right of action from legislation when the statute in question was not meant 
to protect a specific plaintiff from that specific harm. Thus, those courts 
that reject negligence per se claims predicated on the violation of 
environmental statutes have dismissed such cJaims and not permitted 
evidence of their breach to be presented. 54 

IV. CONCLUSION 

Legislative intent is the only solid ground to determine the application 
of federal environmental statutory or regulatory standards in a cause of 
action for negligence per se. The process by which those standards are 
determined, the end goal sought to be achieved by allowing such strict 
regulations, and the concomitant effect and inability of a liable party to 
refute such findings of liability, all argue in favor of a policy of non­
applicability offederal environmental standards to common law claims. 
Proof of facts relating to the reasonableness of a defendant's conduct, 
rather than adherence to rigid statutory or regulatory standards, remains 
the most effective means by which a judge or jury can gauge a party's. 
actions and assess the proper distribution of liability. 
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1 This article was originally published in June 2002 by the Washington Legal 
Foundation as part of its Legal Studies Division. Mr. Gasch is an 
Environmental Team partner, and Mr. Rudlin is a Litigation Team partner, 
and Mr. Schneider is an associate on the Litigation Team at Hunton & 
Williams. 
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