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“Good leaders inspire
people to have confidence
in their leader. Great
leaders inspire people
to have confidence
in themselves.”
—Eleanor Roosevelt

According to the United States Census Bureau,
women make up 38 percent of the legal
profession. Jennifer Cheeseman Day, Number
of Women Lawyers at Record High, but Men
Still Highest Earners, US Census Bureau
(May 8, 2018), www.census.gov. These numbers vary slightly when we see the number
of women in various roles, including leadership roles, in private practice, according to different sources. See Figure 1. (For
Figure 1 data sources, see the end of the
article).
While the discrepancy between men
and women in positions of power continues to be part of law firm culture, the
trend toward a more balanced gender representation is not only having a noticeable
effect now, but we suspect it will have a
marked difference in the future with more

women working as summer associate and
associates.
One common trait shared by many
women leaders is the determination to
overcome the challenges of their profession and rise through the ranks of a still
male-dominated field. Good women leaders inspire and remind us to claim a seat
at the table, build our brand, and create
our mark through passion and dedication.
Although the progress and advancement
of women lawyers has been slower than
expected, there is still a lot to applaud. In
this article, we will discuss the advantages
of a female’s perspective when it comes to
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handling pretrial matters, trying cases,
and managing nationwide litigation.
A Female’s Perspective:
Pre-Trial Litigation
The legal field remains male dominated,
despite more women than ever graduating
from law school. While in 2017, 50.3 percent of law school graduates were female,
the statistics of women in legal practice pale
in comparison to the number of men practicing in a field. For example, according to
a 2015 report by the American Bar Association, only 32 percent of lead counsel or
trial counsel in civil litigation are women.
Only 16.5 percent of lead attorney roles in
multidistrict litigation have gone to women
since 2014, according to a 2017 study by
Dana Alvare of Temple University, Beasley School of Law. Only 23 percent of mergers and acquisitions attorneys are women.
(2017 ALM Report ). Only 12 percent of patent court attorney appearances were made
by women, a 2017 study by Docket Alarm,
a legal analytics firm, found. And the International Chamber of Commerce found in a
2017 survey that in a pool of 1,488 arbitrators, only 16.7 percent were women. Talc litigation experiences the same lack of female
representation.

The Value of Being a Woman
in Talc Litigation

Generally speaking, being the only woman,
or one of the few women in the room, holds
high value in litigation. The unique setting
of talc litigation only increases this value,
thus placing women in an ideal position to
excel and distinguish themselves for career
advancement.
The Plaintiff’s Deposition: The
First Opportunity to Distinguish
and Demonstrate Value

The plaintiff is often the key witness in a talc
case, and thus the examiner’s experience

with the plaintiff is an essential tool that
carries over to trial and assists with settlement evaluation. This knowledge makes the
examiner a key participant in the litigation
from the beginning and keeps the examiner
relevant throughout the case.
Due to the nature of the product and the
sensitivity of topics at issue in a talc case, the
deposition is one of the first and best opportunities to demonstrate the unique value of
a woman in talc litigation. It is crucial for a
woman to take the lead role as the examiner
at the deposition.
The primary reason why the deposition is
a good place to assert oneself as a woman in
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talc is because of the product. Talc cases involve personal injury or death-related claims
due to the alleged use of cosmetic talcum
powder products for personal hygiene and
beauty, as well as baby powder used for diaper changes. Product knowledge is a powerful examination tool during a deposition,
and women typically have more product
knowledge than men in this area. Almost every woman has used the products at issue—
either on themselves or on another person.
While men may have had the products used
on them, it was often their mothers or another female caregiver handling the talc. The
result is that from the start, both the plaintiff and the female examiner have detailed
knowledge about the purchase, use, application, cleanup, and practical considerations
involved in the use of cosmetic products.
Firsthand experience with the product at
issue also puts the female examiner in the
best position to determine veracity and challenge the plaintiff’s testimony. As a result,
the deposition examiner starts on a higher
or level playing field with the plaintiff, can
control the dialogue, and is in a better position for damage control at the deposition.
When discussing use of products that both
the plaintiff and defense counsel have experience or are very familiar with, a plaintiff is less likely to exaggerate or distort the
facts. For example, is it credible that it took
five minutes to apply baby powder during a
diaper change? Or that the stated amount of
product was used on the body? Or is it credible that an eight-year-old boy would still be
bathing with his nine-year-old sister?
Moreover, it is not just being more familiar with the product that makes a woman a
better examiner but also that these cases involve discussing highly sensitive issues that
women are more comfortable discussing, especially with another woman. For example,
these cases involve discussing cancer, medical
treatment, death, infertility from chemotherapy, loss of the ability to have children, loss of
consortium and marital intimacy, and loss of
sexual relations, as well as emotional and psychological issues that relate to damages and
the value of the case. Additionally, the cases
involve deposition questions about a product
used for personal hygiene in genital areas,
whether it is an ovarian cancer case where a
woman applied the product to her genitals, or
an asbestos-contamination talc case where a
male used the product on his genitals.
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The deposition examiner must be comfortable and confident talking about these
issues with the plaintiff. Generally, women
are more comfortable discussing sensitive
issues, particularly with other women who
understand the heightened sensitivity involved when discussing these issues in a
public place (such as a conference room filled
with other attorneys who are strangers to the
plaintiff). The simple facts are that women
understand women, and women understand
these deposition issues better than men.
Women have the inherent ability to make
the plaintiff feel more comfortable discussing difficult topics and will not likely forgo
deposition examination on these topics that
are critical to assessing the value of the case.
The deposition is also an ideal place to
start asserting oneself because, while it
is harder to get the chair at counsel table,
which is still primarily dominated by men,
the deposition scene is not as competitive as
the trial counsel table from a gender standpoint. A simple explanation is supply and
demand: there are more depositions than
trials, therefore, more opportunities for everyone to participate. Also, while men do not
typically fight for a deposition lead, they will
fight for a lead trial counsel role. Lastly, most
often depositions are attended by associates
rather than partners, so it is easier to assert
oneself for the lead role at a deposition.
Tips for Women in Talc Litigation
During Pre-Trial Matters

To excel means that women must address
stereotypes and adversaries and then break
through those barriers to attain lead positions. Respect and professionalism are two
key concepts for success. First, demand respect from others and demonstrate it to others, including those who are disrespectful
to you. Always be professional, and do not
ever personally attack adversaries with disparaging comments. You will be challenged
as a woman, as a lawyer, and personally attacked at depositions by hostile witnesses,
opposing counsel, and even your co-counsel (both men and women). Never respond
in kind. Remember that bad conduct is not
only unacceptable, but it is being recorded
by the court reporter and will be highlighted
to the judge in any motion practice regarding deposition happenings, and in turn, that
conduct might negatively affect your case,
business reputation, and job.

Second, understand stereotypes and
“know your audience.” Expect and manage
resistance. Educate opponents by showing
them intelligence and ability rather than responding with hostility, disrespect, or emotion. When a woman walks into a room,
people wonder or doubt if she can do the
job, whereas they assume that a man can do
it. Lead by example and show that you are
the best person for the job. Gracefully winning against an adversary proves an excellent point.
When you walk into the deposition
room and find that men surround the table,
take the lead on the deposition. Intimidation is only intimidation if you let it be
intimidating. Take charge and command
of the room with the attitude that this was
always your job.
Assert your ability to be in a better position to examine the plaintiff on sensitive
issues and do not second-guess yourself.
Seek sophisticated roles such as representing a corporate witness at deposition;
deposing the plaintiff or other key, thirdparty witnesses; and arguing crucial pretrial motions at court to gain pre-trial
experience with the judge.
A Female’s Perspective:
Trying Talc Cases
Most trial lawyers will tell you that jury
selection is the most important phase of a
jury trial. In doing so, it is crucial to seat a
group of people who will at least have the
ability to empathize (as opposed to sympathize) with your client. Finding those
empathetic jurors is crucial because jurors
are not judging your case solely on the cold,
hard facts. Martha Minow, Stripped Down
Like a Runner or Enriched by Experience:
Bias and Impartiality of Judges and Jurors,
33 Wm. & Mary L. Rev. 1201 (1992).
It has only been since 1968 that every
state in the United States has allowed women
to sit on juries. Elizabeth M. Schneider et al.,
Constitutional Perspectives on Sex Discrimination in Jury Selection (1975). The history
of a woman’s privilege to serve on a jury is a
subject worthy of its own article. But setting
aside that digression, it should follow that
half of a jury in a contaminated cosmetic
talc case trial on average will be women.
In addition to the women sitting on your
cosmetic talc case jury, most cosmetic talc
plaintiffs are women. Women know when,

why, how, and where cosmetic products are
used. Women know what types of cosmetic
products are used for any given situation.
Women can place themselves into a situation where they are using your client’s cosmetic talc products. And women know the
extent that other women know this information. All these factors play into a juror’s
empathy for the issue that she is to decide.
Creating empathy for your corporate client in a cosmetic talc case takes more than
a good corporate story. While the corporate representative is said to be the face of
the corporation, it is the attorneys for the
corporation who the jurors will see, hear,
and judge as credible or not during the
entire trial. This is where a woman trial
attorney can be especially advantageous in
a cosmetic talc trial. This is not an industrial product that most, if not all, jurors
and attorneys in the courtroom have never
used. Cosmetic talc products are almost
universally used by women.
• Only 32 percent of all attorneys appearing in civil cases are women.
• Only 27 percent of attorneys appearing
as trial attorneys are women.
• Only 24 percent of attorneys appearing
as lead counsel are women.
• Only 21 percent of attorneys appearing
as lead counsel in tort cases are women.
Today, even in a multi-defendant trial,
women trial attorneys most often find that
they are the only woman at the table. In a
2015 study entitled, First Chairs at Trial:
More Women Need Seats at the Table,
the authors conclude: “What these numbers show is that the steps to the role of
lead counsel and trial attorneys are much
steeper for women than men.” Stephanie
A. Scharf & Roberta D. Liebenbert, First
Chairs at Trial: More Women Need Seats at
the Table (2015).
In her 2006 article, Jan Nielsen Little
identified a woman’s ability to empathize as
a one of ten reasons why women make great
trial attorneys. Jan Nielsen Little, Ten Reasons Why Women Make Great Trial Lawyers, Daily Journal (June 1, 2006). In the
pre-cosmetic talc litigation era, she wrote:
“To imagine and even vicariously feel what
a client is going through, or a witness, or a
juror, while evidence is being presented,
enhances the ability to deal effectively with
that evidence.” The full list is as follows:
1. Women are strong.

2. Women are effective authority figures.
3. Women are resourceful.
4. Women read people.
5. Women empathize.
6. Women “tend and befriend.”
7. Women prefer collaboration to coercion.
8. Women make up half the audience.
9. Women worry.
10. Women don’t get caught up in the game.
Each of these traits contributes to the
overall theme of creating empathy in jurors for your cosmetic talc corporate client.
Moreover, each of these traits separately
highlights the advantages of hiring women
trial attorneys in women-centric cases such
as cosmetic talc litigation.
A Female’s Perspective:
Managing Litigation
We constantly see women with different
personalities and leadership styles rise to
management positions, which reveals one
thing: effective leaders are not cut from the
same cloth. While the first wave of female
leaders in the law adopted many of the
rules of conduct that spelled success for
men, the current wave is making its way to
the top not by adopting the style and habits that proved successful for men, but by
drawing on the skills and attitudes that
they developed as women litigators. They
are succeeding because of—not despite—
characteristics generally considered feminine and inappropriate in leaders.
The success of women shows that a
nontraditional leadership style is just as
well suited to some work environments as
the traditional leadership styles and can
increase a client’s chances of success. The
concept of achieving a successful outcome
through different methods is no different from general mathematical principles
where the sum of different numbers result
in the same response (i.e., 1+7=8, 2+6=8,
3+5=8, 4+4=8). We should not shy away
from diversity in leadership styles.
In a survey sponsored by the International Women’s Forum, several similarities
and differences were identified between
men and women. Notably, the similarities
end when men and women describe their
leadership performance and how they influence those with whom they work. Men are
more likely to engage in a “transactional”
leadership style. (Transactional and transformational leadership were concepts that

were first articulated by James McGregor
Burns in Leadership (1978), later explained
by Bernard Bass in Leadership and Performance Beyond Expectations (1985) and
evaluated by Judy B. Rosener in “Ways
Women Lead,” November–December 1990
issue of Harvard Business Review). They
view job performance as a series of transactions with subordinates, meaning that
they exchange rewards for positive performance or punishment for inadequate
performance. Men are also more likely to
use power that comes from their position
and formal authority.
Women, on the other hand, are more
likely to engage in “transformational” leadership. They get subordinates to transform their own interests into the interest
of the group with an eye toward a broader
goal. Women are more likely to gain power
through personal characteristics such as
charisma, interpersonal skills, or personal
contacts as opposed to organizational stature. In general, these types of women leaders believe that people perform best when
they feel good about themselves and their
work, so they try to create situations that
contribute to that feeling. How do they do
that? By encouraging participation, sharing power and information, enhancing the
self-worth of others, and energizing others.
Of course, inspiring others and being
charismatic is not the key to becoming a
leader. It should go without saying that to
become a leader, a woman must be hard
working, diligent, well read, intelligent,
and creative when defending clients in litigation. Once a woman is a leader, she would
be well served to inspire her team.
Figure 1 Data Sources
• National Association for Law Placement,
2017 Report on Diversity in U.S. Law Firms
(Dec. 2017), http://www.nalp.org.
• Destiny Peery, 2017 Annual Survey Report
on Promotion and Retention of Women in
Law Firms, National Association of Women
Lawyers (2017), http://www.nawl.org.
• Destiny Peery, 2018 Annual Survey Report
on Promotion and Retention of Women in
Law Firms, National Association of Women
Lawyers (2018), http://www.nawl.org.
• Rigel C. Farr, Law Firm Associates Can
Play an Important Role in Diversity Effort,
Legal Intelligencer (Feb. 1, 2019), http://
www.law.com.
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