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I. Introduction

“I’ll prepare an order,” you say as the judge notes on his
docket sheet that he has rendered summary judgment disposing
of your opponent’s entire case. Your motion offered three
grounds for summary judgment. You know that if the judge
signs a general order, your opponent must attack all three
grounds on appeal.'

“Not so fast, counselor,” your opponent responds. He then
persuades the judge to direct you to make your order specify
the ground the judge relied on in granting the motion. The
problem is, the judge adopted the most tenuous of your three
arguments. Are you condemned to rely only on that ground on
appeal? Can the appellate court affirm the judgment on the other
grounds inyour motion? This article will address these questions
by discussing the status of the law, and advocate that Texas
courts adopt the federal approach to this issue,

1I. Summary Judgment Must Be Based On Grounds
Presented In the Motion For Summary Judgment

If a Texas court signs a general order granting summary
judgment, the non-movant on appeal must negate every ground
specified in the movant’s motion.” A general order merely
recites that the court found the motion meritorious and rendered
summary judgment for the movant. If any ground in the motion
for summary judgment will support the judgment, the appellate
court will affirm.* Thus it is almost always preferable for the
movant {o prepare a general order.

It is appropriate to note here that the Texas Supreme Court
recently held that the specific grounds for a motion for summary
judgment must be expressly presented in the motion for
summary judgment itself and not in a brief filed contempora-
neously with the motion or in the summary judgment evidence *
However, it appears that a combined motion for summary

judgment and brief in support will suffice. The better practice
when combining the motion and brief is to caption the first portion
of the pleading “Motion for Summary Judgment” and immediately
specify the grounds in support of the motion for summary judg-
ment after the introductory paragraph. The portion of the pleading
containing your legal arguments should be separated from the
motion with a subcaption, such as “Brief in Support of Motion
for Summary Judgment.”

As in the hypothetical given above, the non-movant will
sometimes prevail upon the judge to sign an order specifying
the ground upon which he based the judgment. Or perhaps the
order will have been prepared by counsel unfamiliar with the
advantages of a general order. Hence, the question arises, what
is the effect of specifying one ground among several asserted
in the motion?

Prior to 1978, one rule governed appellate review of summary
judgments in Texas: Parties could assert any ground to either
support or reverse the judgment on appeal, even if that ground
were neither presented in the motion or response thereto, nor
specified as the basis of the judgment ? Because the non-movant
had no duty to specify his oppositionto the motion for summary
judgment, he could raise new and additional objections to the
summary judgment on appeal. This practice resuited in frequent
reversals and ultimately rendered summary judgments a useless
and abandoned procedure.®

In an attempt to make summary judgment a more viable
procedure, the State Bar Committee on the Administration of
Justice recommended changes to Rule 166A “that would require
the non-movant to provide some assistance to the trial judge
in narrowing the issues to be decided.”” The Supreme Court
Ruies Advisory Committee adopted that recommendation, and
n 1977 the supreme court made two important revisions to section
(c) of Rule 166A: :

The judgment sought shall be rendered forthwith if ...
there is no genuine issue of material fact and the moving
party is entitled to judgment as a matter of law [1] on
the issues as expressly set out in the motien or answer
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or other response shall not be considered on appeal
as grounds for reversal.®

These revisions are the textual source of the post-1978 rule that
a summary judgment can neither be affirmed nor reversed on
any issue or ground not specifically “presented” in the summary
judgment motion or response.” Nothing in the revisions,
however, supports the notion that a summary judgment must
on appeal “live or die” on the ground chosen by the trial court
as the basis for the judgment.

IIL. Texas Appellate Courts Must Confine Their Review
of A Summary Judgment To The Ground Specified,
If Any, By The Trial Court In The Judgment

The source for the 1978 revisions to Rule 166a was Federal
Rule of Civil Procedure 56.'° The federal courts have consis-
tently interpreted Rule 56 to permit affirmance of a summary
judgment on any ground contained in the motion, regardless
of whether that ground was specified in the judgment.! In fact,
the Fifth Circuit will affirm a summary judgment on any ground,
even if it was not presented in the motion.'? While the Fifth
Circuit approach is clearly prohibited by Rule 166a, there is
nothing in Rule i66a prohibiting a court from affirming a
summary judgment on any of the grounds specified in the
motion, whether set forth in the judgment or not.

Nevertheless, the Texas Supreme Court has held when the trial
court’s order explicitly specifies the ground relied on for the
summary judgment ruling, an appellate court reviewing the
order may not consider an independent summary judgment
ground not specified in the trial court summary judgment
order.”® The Supreme Court confirmed that when reviewing a
summary judgment granted on general grounds, the appellate
court may consider whether any theories asserted by the
summary judgment movant will support the summary judgment.
But, where the trial court’s order explicitly specifies the ground
relied on for the summary judgment ruling, the judgment can
be affirmed only if the theory relied on by the trial court is
meritorious; otherwise the case must be remanded to aliow the
trial court to rule on the remaining grounds.' The supreme
court adopted reasoning first advanced by the Austin Court of
Appeals.”® The Austin Court reasoned that when a party has
sought summary judgment on grounds A and B, a judgment
expressly granting summary judgment on ground A, without
mentioning ground B, can only be construed to mean that the
trial court did not consider ground B.'® Accordingly, to construe
such a judgment otherwise would be to permit and encourage
an inference that is neither warranted by the record nor in
keeping with the spirit of Rule 166a(c)."”

Bootstrapping, the supreme court then continued that if it were
to adopt a practice of affirming on alternate grounds where the

trial court specifically ruled on only one ground, non-movants
would be required to negate all grounds on appeal, even those
not considered by the trial court.’® The supreme court reasoned
that the appealing party would thus be required to argue issues
on appeal that the trial court never considered or ruled on. The
court defended its holding as “the most judicious procedure.”"

According to the supreme court, affirming a summary judgment
on an independent ground not specifically considered by the trial
court usurps the trial court’s authority to consider and rule on
issues before it and denies the appellate court the benefit of the
trial court’s decision on the issue.”® The court suggested that
such a practice would result in appellate courts rendering decisions
on issues not considered by the trial court and would void the
trial court’s decision without allowing it to first consider the
alternate grounds.* The supreme court also made the questionable
pronouncement that affirming on grounds raised in the motion
but not specifically considered by the trial court would not
promote judicial economy. Instead, it would encourage summary
judgment movants to obtain a specific ruling from a trial judge
on a single issue, try again with alternate theories at the court
of appeals, and then assert the same or additional alternate
theories before the Supreme Cousrt.?? The supreme court concluded
that our system of appellate review, as well as judicial economy,
is better served when appellate courts only consider those
summary judgment issues contemplated and ruled on by the trial
court.?

In concurring and dissenting opinions, Chief Justice Phillips
and Justices Cornyn, Hecht, and Gonzalez disagreed with the
court’s blanket rule prohibiting an appellate court from con-
sidering alternate grounds specified in a motion for summary
judgment but not specified in the judgment. In their dissenting
opinions, Fustices Hecht, Cornyn, and Gonzalez cited Texas
Rule of Appellate Procedure 81(c), which requires courts of
appeals, when reversing a trial court judgment, to render the
judgment that should have been rendered, unless a remand is
necessary. According to Justices Hecht and Cornyn, this rule
authorizes the appeals court to render judgment on a ground
urged for summary judgment but not ruled on by the trial court®
Justice Hecht argued that by permitting affirmance of ajudgment
on grounds not relied on by the trial court, Rule 81 encourages
trial courts to be specific in their rulings without risking a remand,
rather than simply granting summary judgment motions in their
entirety in order to enhance the chances of affirmance.? None
of the dissenting justices, however, would go so far as to hold
that an appellate court should always address grounds for
summary judgment raised by a motion in the trial court but not
expressly adjudicated. Justice Hecht noted that if it appeared
that a ground was abandoned in the trial court, or was not fully
addressed, or was not fully argued on appeal, it might be
inappropriate to render judgment on it.*

In a concurring opinion, Chief Justice Phiilips argued in favor
of adoption of a flexible rule that would be applied on a case-
specific basis allowing appellate courts to decide whether a
summary judgment should be affirmed on grounds that are not
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specified in the judgment but are specified in the motion.”
Justice Gonzales, in a dissent, pointed cut that the courts of
appeals were not in full accord on whether the grounds
presented by a summary judgment motion but not made the basis
of the judgment may be considered by a reviewing court as a
basis for affirming the judgment.®® Justice Gonzales posited that
when the issues are properly preserved, the reviewing court
should be able to consider alternate grounds for affirming a
summary judgment.” However, he too was unwilling to hold
that an appellate court should always address all grounds for
summary judgment presented by a motion in the trial court but
not expressly ruled on by the trial court. He joined Justice Hecht
in stating that if a ground were abandoned or otherwise
withdrawn, it would be improper for the appellate court to
render judgment upon it.¥

Justice Gonzales suggested that judicial economy supports the
adoption of a procedure whereby the reviewing appellate court
may affirm on grounds specified in the motion but not included
in the judgment.* He argued that the non-movant not only has
the opportunity to raise all issues that preclude judgment at the
time the motion is considered, but in fact must do so in order
to raise those complaints on appeal.®

IV. Courts in Other Jurisdictions Will Affirm a
Summary Judgment on Any Viable Ground
Specified in The Motion

The U.S. Supreme Court has held that federal courts of
appeals may affirm a district court judgment on a ground
different than that chosen by the district court.® The Fifth
Circuit adheres to the rule that a court of appeals may affirm
a summary judgment on grounds other than those relied upon
by the district court when there is an independent and adequate
basis for that disposition.* In Golden Nugget, Inc. v. American
Stock Exchange, Inc., 828 F.2d 586 (Sth Cir. 1987), the Ninth
Circuit, discussing its authority to affirm on an alternate basis,
stated:

Whether, as a prudential matter, we should do so
depends on the adequacy of the record and whether
the issues are purely legal, putting us in essentially as
an advantageous a posture to decide the case as would
be the district court.®

Concluding that the rulings to be made in that case were Iegal
in nature, the court stated that it would foster judicial economy
to examine alternative grounds in support of the judgment.’

State courts in numerous other jurisdictions also follow the
rule permitting affirmance of a summary judgment on grounds
other than those specified in the judgment.”

V. Texas Courts Shouid Be Permitted to Affirm
A Summary Judgment On Any Ground
Specified in The Motion

Plainly, “judicial economy” is best served by a rule that permits
the appellate court to affimm the rendition of a summary judgment
on any valid ground asserted by the movant regardless of whether
that ground was specified as the basis for the trial court's
judgment. The (divided) Texas Supreme Court’s reasoning that
to do so usurps the trial court of its authority is unsound. This
reasoning — and the Court’s entire opinion — is predicated on
the fauity premise that when a trial court specifies one ground
for summary judgment it must be assumed the Court did not
consider the alternate grounds. The trial court has the opportunity
to consider each and every ground presented by the movant in
its motion for summary judgment, and the mere fact that the
Court selects one ground over others does not warrant an
assumption that the trial court did not consider the other grounds.
Indeed, the Court’s indulgence of this assumption flies in the
face of its ruling in another recent case that when a summary
judgment contains a standard Mother Hubbard clause it must
be presumed that the trial court considered, and intended to
dispose of, all claims presented in the motion,*

The Texas Supreme Court’s reasoning that the proposed rule
disserves judicial economy is equally tenuous. If the ground not
specified in the summary judgment order supports rendition of
Judgment for the movant as a matter of law, it would seem more
efficient for the appellate court to render judgment rather than
waste judicial resources by remanding the case to the trial court.
Since the rule adopted by the Supreme Court precludes that result,
appellate courts probably will identify the valid ground for the
motion for summary judgment (assuming there is one) and then
remand the case to the trial court so that the trial court may
reconsider the motion for summary judgment and seize upon
the ground identified by the appellate court in dicta as an
appropriate basis for granting summary judgment. This result
— forcing litigants to return to the trial court for a decision on
issues already presented both there and on appeal — undermines
judicial economy in several important ways.

First, it subverts the primary purpose of summary judgment
practice which is to permit either party to obtain the prompt
disposition of a case involving “unmeritorious claims or untenable
defenses,” without the necessity of trial * Indeed, the supreme
court’s serninal holding in City of Houston v. Clear Creek Basin
Authority, 589 §.W.2d 671 (Tex. 1979) emphasizes that Rule
166(a) was amended to insure that more cases could be decided
in a summary fashion. Second, in holding that a movant must
return to the trial court for a decision on issues already presented
both there and on appeal, the Texas Supreme Court’s approach
not only rewrites Rule 166(a), but actually doubles the burden
on all parties, further delays the proceedings, and increases the
Court’s workload by giving the non-movant a second opportunity
to breathe life into a questionable claim by manufacturing a fact
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question in order to avoid summary judgment. For both of these
reasons, there is simply no reasoned basis for requiring parties
to go back to the trial court when the appellate court can decide
the same issues on the same record under the same standard
of review.

Conversely, no injustice results when the court of appeals first
passes on the alternate grounds. Because the alternate grounds
are required to be expressly presented in the motion for
summary judgment, the opponent has an opportunity to respond
below. Further, the Appellant’s burden is the same on appeal
as it is at trial, as is the standard for the Court’s decision.®

Finally, allowing the appellate court to consider alternate
grounds finds ample support in related appellate standards of
review,* and is consonant with the federal practice that allows
appellate courts to affirm summary judgment on grounds other
than those relied upon by the trial court.

V1. Conclusion

The better rule is to allow the reviewing court to consider all
grounds specified in the motion for summary judgment,
regardless of whether they were considered by the trial court.
Unless and until this rule is adopted, practitioners representing
summary judgment movants should always attempt to persuade
the trial court to sign a genmeral order granting summary
judgment. Conversely, practitioners representing non-movants
should seek to persuade the trial court to sign a specific order,
In fact, at the hearing, if the court appears inclined to grant the
motion for summary judgment, counsel representing the non-
movant should identify the most tenuous ground stated in
support of the motion for summary judgment and request that
the judge, if he or she intends to grant summary judgment,
specify that as the basis for the motion for summary judgment s
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