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CRAFTING A COURT'S CHARGE FROM THE
DEFENDANT'S PERSPECTIVE

BY ROBERT B. GILBREATH

Introduction
Defense attorneys usualty want one of three types of charges,
in descending order of preference:

(1) & charge that is favorable to the defendant, but not
so much so that it contains reversible error (strategy
one),;

(ii) a balanced charge that gives the defendant a fighting
chance (strategy two); or

(ii) a charge containing error that would require reversal
of a judgment for the plaintiff (strategy three).

In this paper, I wilt offer suggestions on how to implement
the three strategies outlined above during each phase of the
charge process: the pre-trial filing of the proposed charge,
the informal charge conference, and the formal charge
conference.

L. Preparing the pre-trial proposed charge.

There are a lot of misconceptions about what should be
prepared in response to a trial court’s request that the parties
file a proposed charge at the start of or before the trial. These
misconcepiions are dispelled by keeping cone thing in mind:
You do not preserve error by filing a proposed charge with
the court.! Courts ask for a proposed charge at or before the
start of the case so they can get an idea of what the parties
think the jury charge should look like. The proposed charge
is nothing more than a starting point for the laborious process
of preparing the actual jury charge.

A. File a proposed charge that looks like something the
court could give the jury with few changes.

Your goal should be for the court Lo use your proposed charge
as the template for the actual charge. In other words, you
want the court to open the informal charge conlerence by
announcing, “I've looked at both of the proposed charges,
and I'd like to work off of the defendant’s because it comes
the closest to what I think should actually be submitted to
the jury? Achieving that goal requires you to make your
Proposed charge look like an actual jury charge, i.¢, something
the court could hand to the jury with few revisions. To do
that you should:

» give the court a computer diskette containing your
proposed charge (find out in advance whether the
court prefers Word® or Wordperfect®)

¢ include the boilerplate instructions concerning the
deliberations from the Pattern Jury Charge (P]C);

¢ place the instructions and delinitions with the ques-
tion they will accompany (when it comes time to
preserve error with written proposals at the formal
charge conference, instructions and definitions
should be separated from the questions);

» submit both the PJC version of the plaintiff's ques-
tions, definitions, and instructions as well as defensive
questions, definitions, and instructions;

e in commercial cases, include a carefully-conceived
measure of damages that is legally correct and, if at
all possible, enables the jury to consider not just the
defendant’s damage model, but also the plaintiff’s,

e aveid submitting every imaginable affirmative defen-
sive and instead submit only those that are likely to
be supported by the law and the evidence;

» avoid larding up the charge with a plethora of non-
PJC instructions designed to nudge the jury in favor
of the defense; and

e omit the “Given, Refused, Modified” blanks that
typically accompany a written request tendered to
the court in the formal charge conference.

You may be asking, “But don’t [ need the “Given, Refused,
Modified” blanks for error preservation purposes?” The
answer is yes, but you dont need them in the proposed
charge filed at the start of the case. You need them cn the
individual submissicns that you will tender during the formal
charge conference. The formal charge conference is when you’
preserve error by tendering individual requests for questions,
instructions, and definitions. And handing the judge a page
torn out of your proposed charge may not preserve error if
a portion of what is contained on that page is already in the
charge *

Ordinarily, the only thing I include in my proposed charge
that would not appear in an actual jury charge is the authority
for my proposed submissions. But [ try to make the authorities
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as unohtrusive as possible so that they do not detract from
the overall look of my proposal as something that could be
handed to the jury without any significant alterations. [ do
so by placing the authorities at the bottom of the page, well
separated from the questions, definitions, and instructions. [
also make clear which instruction or definition each authority
supports.

My theory is that if the plaintiff's proposed charge is overtly
slanted, just plain sloppy, or contains only the plaintifl’s
questions, definitions, and instructions, the court is more
likely to view my complete and cleaner-looking proposed
charge as the starting place for the negotiations on what the
actual charge should look like. Again, [ want the judge to be
thinking, “this one looks like a charge I could hand to the
jury with few or no changes.”

A Miranda warning about the proposed charge — it can and
will be used against you. Once you put something in your
proposed charge, it will be hard to back away from it later.
You can [ile an amended proposed charge, bus that won't
stop the plaintiff’s auworney from pointing to your original
proposal and arguing: “Your honor, even defense counsel
believed that instruction was proper.” Plaintiff's counsel can
malke the same argument on appeal if you are attacking as
reversible error an instruction or definition you included in
your proposed charge.

This is not o say that your proposed charge shouldn',
as general rule, contain the PJC version of the questions
submitting the piaintiff’s legitimate claims; you can always
.argue later that the plaintiff failed to follow through by
introducing lepally sufficient evidence to support those
claims. What 'm suggesting is that you shouldnt, for
example, include a DTPA question if you intend to argue
that the plaintiff does not qualify as a “consumer” under the
DTPA. Or, if the plaintiff has asserted a fraud claim and is
alleging both affirmative misrepresenrations and failure to
disclose, you shouldn't submit the PJC definition of fraud by
omission if it is your position that the defendant owed no
duty to disclose information to the plaintff.

B. Implementing strategies one and two in the proposed
charge.

When drafting a proposed charge, the defense attorney should
be pursuing strategy one — a charge that is favorable to the
defendant, but not so much so that it contains reversible
error — or strategy two — a balanced charge that gives the
defendant a fighting chance. Pursuing strategy three at this
stage is a bad idea even if you think your client is going to

lose the trial. Appellate courts do not countenance attempts
to lead a trial court into error.?

(i} Strategy one.

Implementing strategy one — a charge thar mudges the jury
te find for the defendant — requires careful lawyering. The
charge should not be manifestly unfair to the plainuff. If you
are 100 aggressive, you may create reversible error, either
through a single instruction that by itself gives too strong of
a nudge or through the cumulative effect of too many pro-
defense instructions.® Bear in mind that former Texas Suprerme
Court Justice Kilgarlin's admonition — “The jury need not
and should not be burdened with surplus instructions” —
remains on the books.” The key is to craft a few well-chosen
instructions that find support in the law and gently urge the
jury to embrace the defendant’s position.

In one case, for example, the controlling issue was whether
any reasonable method of extracting uranium from a
particular piece of land would destroy the surface of the land.
The trial court instructed the jury that “to he ‘reasonable; a
method does not have to be the best or the most economical
method, nor does it mean that the uranium must be removed
by that method.” The Texas Supreme Court acknowledged
that this nudging instruction was “counter” to the “evidentiary
arguments” asserted by the party challenging the instruction,
but nonetheless held that it was not reversible error: “Although
the instruction might incidentally comment on the evidence,
a court’s charge is not objectionable on the ground that it
incidentally constitutes a comment on the weight of the
evidence when it is properly a part of an instruction or
definition.”8

If you use Westlaw,® you can often find a case from which
you can craft a definition or instruction by using a search
term like this: “WP(ratification).” “WP” means “words and
phrases,” and a “WP{term)” search will pull up cases that
define the term within the parentheses. You can then find
the case containing the most defense-oriented definition of
the legal concept you intend to rely on.

In addition, published opinions addressing facts and issues
similar to those in your case may be a useful source for
favorable instructions. Consider, for example, a case in
which you are defending a stockbroker against allegations
that he deceived an elderly plaintiff into making inappropriate
investments. In that situation, you might want to include an
instruction paraphrasing the Texas Supreme Court’s holding
that a stockbroker does not owe a duty io determine the
mental capacity of an elderly client.®
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for preserving error; the court will conduct a separate “formal”
charge conference on the record so that the attorneys carn
make objections and requests for the purpose of preserving
error. If the court asks the court reporter to record the

(i) Strategy two. .
Ever: when you are pursuing a strategy two — a balanced
charge that gives the defendant a fighting chance — you
must sometimes depart from the PJC. For example, in the

2 jury stockbroker hypothetical mentioned above, if you anticipate | “informal” charge conference, you should ask whether there
.. The that the plaintiff’s attorney is going to actively portray the | will be a separate formal charge conference for the purpose
lf you stockbroker as having raken advantage of a mentally-impaired of preserving error. If not, you must treat the conference as

plaintiff, fairness may require an instruction advising the jury the format charge confererce and follow the preservation of

ng of that the defendant had no duty te determine the plaintiff’s error rules.
pro- mental capacity.
reme Ifyou've handled a few charge conferences, you know that this

Another example is the PJC instruction accompanying a | part of the process can be a frustrating ordeal. An indecisive

e T T e e

breach of fiduciary duties question. One commentator has
observed that even Mother Theresa could not have gotten

judge can make your life miserable by allowing the attorneys
to argue for hours about the instructions, definitions, and

> the through that instruction unscarhed !* You should therefore | questions. And if the defense attorney who will be giving
consider whether the facts and the law would support an | the closing argument must participate in this ordeal, it can
argument that the defendant was not an absolute fiduciary and | be a serious distraction. Ideally, a second chair counsel

ther therefore owed only limited fiduciary duties to the plaintiff. | and, if possible, an appellate attorney, should handle the

noa If s0, then it is reversible error to submit the PJC’s “Mother charge conference while lead counsel prepares the closing

md. }  Theresa” instruction.!! arguinent.

2)a 1

ical }  You should also check to see whether any recent cases have | A. Implementing strategy one in the informal charge

ved effectively rendered the PJC question or instruction applicable conference.

zed to your case incorrect. For example, in 2001, the Texas | In a strategy one situation, where the goal is to get a charge

ary Supreme Court held that to recover for tortious interference | that gently nudges the jury to rule in the defendancs favor,

om, with a prospective business relationship, a plaintill must prove you must be prepared o forcefully argue that your version of

gh that the defendant’s conduct was independently tortious or | an instruction, definition, or question should be submitted in

ce wrongf{ul.'? That change was not reflected in the PJC until addition to, or in place of, the recommended PJC question,

the 2002 edition was issued."® And in the 2002 edition, the

instruction, or deflinition. For example, in its 2001 decision

he Commitiee on Pattern Jury Charges “expresses no opinion addressing tortious interference with prospective contractual
or on the proper submission of the cause of action.™* relationships, the Texas Supreme Court explained that “in
an economic system founded upon the principle of free
Additionally, consider whether a contract between the parties § competition, cotnpetitors should not be liable in tort for
h requires a departure from the standard PJC submissions. For seeking a legitimate business advantage.”*® Accordingly, you
h example, the parties may have agreed 1o limit the type of | might want to argue that it is errer to submit an interference
d damages recoverable by the non-breaching party, which | with prospective business relations claim without instructing
i would require a special measure of damages instruction.!’ | the jury as follows: “Conduct that is merely ‘sharp’ or unfair
i . Or, the parties may have entered into a preliminary agreement | is not tortious interference.”1?
f o specifying thar certain events must occur before the parties
will be bound by a contemplated contractual arrangement.'® | 1 am not suggesting that the informal charge conference
In that case, the P}C contract formaticn question should be should become a shouting match. Often, however, the attorney
; accompanied by an instruction advising the jury what events | who argues the most doggedly prevails. Figure out which style
were required to occur before the parties may be deemed to | works best for you with your particular judge. If the calm
have entered into a binding contract.? and rational approach works, let the plaintiff's atiorney be the
k one who puts the judge off with loud and abusive arguments.
f IL. The informal charge conference. But if the table-pounding approach appears to be the style
' Near the end of the trial, the court will held an informal | that carries the day, then by all means fight tooth and nail,
charge conference to discuss with the attorneys what the | and come to the informal charge conference well armed with
::f ; charge ought to contain. Ordinarily, the informal charge | authority showing why your non-PJC question, definition, or
4 conlerence is off the record and is not intended to be a forum | instruction is necessary and proper.
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B. Implementing strategy two in the informal charge
conference.

Let's assume you've got a judge who actively participates in
preparing the charge rather than simply urging the lawyers to
work it out and then ultimately ceding drafting responsibility
to the plaintiff’s attorney. In that case, you will probably be
dealing with a judge who wants a balanced charge and is
inclined to stick with the recommended submissions in the
various PJC publications. In that strategy two situation, your
arguments during the informal charge conference will constst
mostly of comments like, “it’s straight out of PJC, your honor.”
Nine times out ten, that argument will win the day.

A word of caution: If you will be asking the court for an
instruction or definition that is not contained in PJC, don't
set yourself up by arguing that PJC is the final word on what
ought to be contained in the charge. If you even imply the
PJC is controlling, the plaintiff attorney will jump all over
you when you ask for a non-PJC submission -— “Oh, now he’s
saying that P}C isn't controlling, your honor.” And if the judge
is already inclined to stick with the PJC, then that snide little
remark is likely to be persuasive.

[n those instances where you need to depart from the PJC to
ensure that the charge is fzir and batanced, be prepared to
offer a strong defense of your substitute by citing authority.
You might even want to direct the court’s attention Lo one
of the Texas Supreme Court cases indicating that the PJC is
not always correct.?’

An example of a situation where you may need to argue
for a non-PJC submission is a case where the plaintiff is
seeking exemplary damages and neither party has introduced
evidence of the defendant’s net worth. The PJC instruction
accompanying the exemplary damages question lists the
defendant’s net worth as a factor the jury may consider in
determining the amount of exemplary damages to award 2!
In the absence of net worth evidence, however, the jury will
be forced to speculate. If the defendant is a corporation, for
example, the jury might erroneously conclude the defendant’s
net worth is far higher than it reaily is. In that case, you may
want to ask the court to strike net worth of the defendant
from the list of factors the jury may consider.

Another example: the PJC appears to suggest that a finding of
fraud by clear and convincing evidence is a proper predicate
for exemplary damages even when the underlying liability
theory is [raud.*? But a jury that has found fraud once is likely
to find it again despite the supposedly higher, bur actually
vague, “clear and convincing evidence” burden of proof.?* If

you believe that a malice finding is the appropriate predicate
when the underlying theory of recovery is fraud, you must
be prepared to argue that the legislature could not possibly
have intended a finding of “fraudulent fraud” to open the
door to exemplary damages.

When presenting your arguments to a judge who tzkes an
active role in preparing the charge to ensure that it-is even-
handed, you must appeal 1o the judge’s sense of fair play.
Don't destroy your credibility by insisting on submissions
that are unsupported by the evidence or the law. And don’t be
obstinate. Make acceptable concessions and present yourself
as the voice of reason.

For example, most judges will submit a theory of recovery
unless it is absolutely clear that the theory is legally untenable
as a matter of law or lacks any support in the evidence. You
may be convinced that a theory of recovery should not be
submitted, but if the court has stated that it will seriously
consider disregarding a finding for the plaintiff on that claim,
you might want to save your powder for a more important
problem elsewhere in the charge: make your position known
and move on.**

On the other hand, sometimes there are good reasons to
fight hard against submission of a claim with questionable
legal or evidentiary support. The trial court might not follow
through with a threat to disregard a “yes” answer on that
claim. Also, in some instances even the mere submission
of a claim might prejudice the jury against your client, For
example, improperly submitting a breach of fiduciary duties
claim could give the jury an erroneous impression that your
client owed a heightened duty to the plaintiff; the jury might
subconsciously hold your client to a stricter standard of care
when answering other liability questions. In a situation like
that, calmly explain that the Texas Supreme Court has
stated that improperly submitting a claim for which there
is no evidence can be harmful error il the jury is misled or
confused.®

C. Handling the “strategy three” situation in the informal
charge conference.

Now let’s deal with the situation where the court incorrectly
believes it is “the plaintiff's charge,” not “the court’s charge ”
Yow'll know you're in that situation when the court responds
to one of your arguments by saying something like this; “I’s
the plaintiff’s case, and if they're willing to risk reversible
error, I'll let them have that instruction.” When that happens,
you will probably have no choice but to implemen; stralegy
three.




s an
ven-
Slay.
ions
't he

rself

very
able
You

s o
able
llow
that
sion
For
ities
rour
ight
care
like
has
ere
1or

mal

£ ADVOCATE P WINTER 2004 39

(1) Let the plaintiff's attorney “overrule” your valid objections
for the court.

1t is wrong to lead a trial court into error. But when there is
no hope of persuading the coust that it isn’t “the plaintiff’s
charge.” 1 do not believe it is the defense counsel’s job to
prevent the plaintiff’s attorney from running amok by creating
acharge that contains reversible error. A judge who abdicates
responsibility for preparing the court’s charge by letting the
plaintiff’s attorney have whatever he or she wants probably
isn't very interested in hearing what the defense counsel has
to say about the charge. When the judge has made it clear that
he or she isn’t geing to heed your suggestions anyway, state
your objections in a calm and unemotional manner and let

the plaintilf’s attorney “overrule” them for the court.?®

One objection plaintiff’s atterneys will often “everrule” is that
there is no pleading te support the submission of a question
or instruction. The piaintiff’s attorney will usually argue that
the issue has been “tried by consent.” Under Texas case law,
however, there is no trial by consent if the defendant objects
to the submission of an issue in the charge.?” “Even if the
complaining party did not object to testimony on an issue
not pled, if he objects to the submission of that issue on some
tenable grounds, he cannot be regarded as having impliedly
consented to the trial of such issue.”® Instead of resisting
the objection, the plaintiff's attorney should ask for a trial
amendment, which ordinarily should be freely granted.?®
If the plaintiff’s attorney does not seek a trial amendment,
and there truly is no pleading to support the submission of
a question or instruction, the defendant will have a strong
argument for reversal.*®

Another objection that plaintiff's attorneys will sometimes
“overrule” is a “Castee!l” objection. After the Texas Supreme
Ceurt's recent decisiens in Crown Life Ins. Co. v. Casteel, 22
SW.3d 378 (Tex. 2000} and Harris County v. Smith, 96 5.W.3d
230 (Tex. 2002), it is extremely risky lor a plaintifl’s atcorney
to resist a request for separate answer blanks in a question
subtnitting multiple theories of liability or elements of damage.
i the plaintiff’s attorney “overrules” a Casteel objection and
one or more of the various theories of liability or elements
of dainages should not have been submitted, the defendant
will have a strong argument for reversal.

(2)But don’t sandbag the court.

Fortuna[ely, the vast majority of judges are too conscientious
1o simpty defer to the wishes of the plaintiff’s attorney. Usually,
the judge will want to have a good idea of the objections you
are going to make in the formal charge conference. That way,
he or she can correct a problem before the formal charge

conlerence, which usually occurs shortly before the closing
arguments while the jury members are cooling their heels
in the jury room. [f you didn’t make your objection known
during the informal charge conlerence, then during the formal
charge conference you may be on the receiving end of an
angry cutburst from a judge who thinks you've been lying
behind the log and whe must now make the jury wait while
changes are made to the charge.

By the way, during the formal charge conference do not
ignore inaccurate comments by plaintiff’s counsel that you
said or did something during the informal charge conference
that is inconsistent with your cbjection or request. Respord
on the record to prevent the plaintiff’s attorney from
later arguing that you invited the error. Conversely, il the
plaintiff’s attorney suddenly changes his or her tune in the
formal charge conference, consider making a statement on
the record indicating what his or her position was in the
informal charge conference. The court of appeals will be less
interested in helping a party whose artorney sandbagged the
trial court.

I11. The formal charge conference.

Once the court is ready for the formal charge conference, there
is little chance of persuading the judge to revise the charge.
Still, if you have decided to go with strategy one or two, the
formal charge conference does give you one last long-shot
opportunity Lo secure a favorable or at least balanced charge
through the use of “ethos™

The ancient Greeks knew that whatever the context,
there are elements common to any argument that will
determine its effectiveness. One of the most signifi-
cant of these elements, in fact Aristotle called it the
most potent, is ethas—the character of the advocate
as perceived by the listener. In other words, ethos
concerns the persuasive effect that results from what
the audience thinks of the speaker.”

The theory of ethos suggests that if you can demonstrate that
you, unlike opposing counsel, know how to preserve error,
the judge may realize he or she has bet on the wrong horse
and agree 1o make one ot more of the changes you want.

It will quickly become apparent which attorney knows how
to preserve error. The attorney who knows how to preserve
error speaks clearly so that the court reporter can hear and
undersiand what is being said and begins with a preamble
such as:
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Comes now defendant, in the presence of the Court
and opposing counsel, and before the charge has
been submitted to the jury, and makes the following
objections and requests with respect to the Court's
charge,

The attorrey who knows how to preserve error makes a note
of the exact time the final draft of the court’s charge was given
to the attorneys. If the court has not allowed sufficient time to
formulate objections and has refused an off-the-record request
for more time, the attorney prefaces his objections with a
statement on the record of how much time was given and
follows it up with a request for additional time to formulate
objections and requests.

The attorney who knows how to preserve error makes precise
objections that inform the court of the basis of the comptain.
Vague and general cbjections, such as “defendant objects to
the definition of ‘agent” or “that instruction will prejudice
the defendant” are not made.** Nor are spurious objections,
such as: “Question 1 should not be submitted because the
evidence is factually insufficient to support that ground of
recovery,”** An objection to one part of the charge is not
incorporated by reference for another part of the charge **
And the attorney who knows how Lo preserve error makes
sure to get a ruling on his or her objections and may even
dictate an order for the court, such as:

The above objections were duly and timely presented
to the court by dictation to the court reporter in the
presence of the court and all counsel, before submis-
sion of the charge to the jury, and are hereby in all
things: “Overruled” (by the court) >

An attorney who knows how to preserve error does not malke
an en masse tender of his various written requests; instead,
they are tendered one at a time.*® Requests are made on z piece
of paper that does not include anything already contained in
the charge and does not include more than one instruction,
definition, or question.? The attorney does not tender the
request and ask that it be “overruled” but instead that the
request be “granted.”

The attorney whe knows how to preserve error makes sure
that the court signs each refused request. And alter tendering
all of his or her written requests, the attorney asks the court
to “place defendant’s written requests with the papers of the
cause” and also asks permission to photocopy the endorsed
requests (in case the originals are misplaced or lost by the
court staff).

Most attorneys do not follow these rules and conventions, and
their presentations during the [ormal charge appear feckless
at best. If the plaintiff attorney’s objections and requests are
presented haphazardly, and you are very lucky, the trial court
may realize that you knew what you were talking about during
the informal charge and take the time to correct one or more
of errors set out in your objections and requests.

Conclusion
Securing a favorable court’s charge is as much an exercise
in amateur psychology as it is good lawyering. At every
step of the process, you must consider your audience. If
the judge is likely to be put off by any attempt to secure a
nen-PJC submission, then consider whether the commerits
accompanying a PJC recommendation will support an
argument in favor of a slight, pro-defense deviation from the
suggested submission, If the judge believes it’s “the plaintifl’s
charge” rather than the court’s charge, then consider whether
you can turn opposing counsel’s aggressiveness to your
advantage by letting him or her “overrule” your objections
and create a charge thar contains reversible error. No matter

which strategy you employ, however, remember the theory of i\ ié

“ethos” and never sacrifice your credibility by inviting error
or misleading the court.

Robert B. Gilbreath is a shareholder, Jenkens & Gilchrist, A
Professional Corporation; Board Certified in Civil Appellate Law
by the Texas Board of Legal Specialization.
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